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Germany VS. Curaçao

1 Matches Won 0

7 Goals 1

65% Possession 35%

26 Shots on Goal 8

0/10 Fans 10/10
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Case Distribution by Local Division
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Nationality of Parties in CFI proceedings
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Proportion of Contracting UPC Member States 

for which remedies are sought (infringement main actions)
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Value in dispute in CFI proceedings
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CFI Top Technical Fields (overall) – IPC class (3 digits)
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II. Speed and procedure
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Evidence Preservation & Inspection: filing volume and distribution

Published inspection 
cases (total: 28)
Rules 192–198 RoP

Share Cases
Inspection and 
evidence (total: 48)
Rules 192–198 + 199 RoP 

Share Cases

1. Düsseldorf 32 % 9 1. Düsseldorf 31 % 15

2. Milan 29 % 8 2. The Hague 23 % 11

3. The Hague 11 % 3 3. Milan 19 % 9

Legal framework: 

Order to preserve evidence (Saisie): Rules 192–198 RoP.

Order for inspection: Rule 199 RoP — a distinct measure (inspection of products, devices, methods, premises in situ); not a „Saisie“.

Both anchored in Art. 60 UPCA (order to preserve evidence and to inspect premises)



Evidence Preservation and Inspection Proceedings
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Filings (01.06.2023 – 31.05.2026): ca. 50 requests

Caveat: UPC intake figures only partially meaningful — categorisation (preservation vs. 

inspection vs. combined) varies, which is why a single application often requests both



Evidence Preservation and Inspection Proceedings
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Outcomes (01.06.2023 - 31.05.2026):

Note: In our view, orders rejecting an application ex parte do not need to be served (Rule 197.2, para. 2 of the Rules of 

Procedure, by implication; see, however, Rule 276.1 of the Rules of Procedure; by contrast, under German law, service is clearly

not required: Sections 936 and 922(3) of the Code of Civil Procedure) and therefore do not need to be published either. In this 

respect, no truly meaningful success rate can be determined (these could also be withdrawals), especially since the intake 

figures are not really reliable (see above).

Success rate

Published orders 100 % (28 individual cases), i.e. measures ordered as requested
– at least 2 orders lifted on inter partes review after enforcement

Ex parte 100 %

Enforcement security

Ordered 50 %

Average Ca. 30.000 €

Avg. duration overall 18 days

Avg. duration trade fair 1 day
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Average Duration of CFI proceedings (from filing to order/decision)
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Success rates: CFI Preliminary Injunction proceedings (42 decisions)
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Success rates: CFI Infringement Main Proceedings (84 decisions – 67 

counterclaims)
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Withdrawal Rates - Court of First Instance Infringement Actions

Decision

Withdrawal

Devoid of

purpose 1%

All

(261 actions)

Withdrawal

Decision

High Tech

(152 actions)

“Tech” sectors include electrical engineering (H) and physics (G)

35%

64%

26%

74%
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Success rates: CFI infringement main proceedings (84 decisions – 67 

counterclaims)
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Revocation rates: CFI Central Revocation Proceedings (29 decisions)
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III. Comparison of actors
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Comparison of Local Divisions: Preliminary Injunction proceedings
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Comparison of Local Divisions: Infringement Main Proceedings



Divergence? 
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• In 15% of CFI counterclaims there were parallel EPO opposition 

proceedings (total: 84 cases). 

• In 41% of central revocation actions, there were parallel EPO opposition 

proceedings (total: 29 cases). 

• There have been divergent decisions, but why? 



Validity UPC vs. EPO

Standalone Central Revocation Actions
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Patent
Sequence 
of decisions

Outcome 
UPC

Outcome 
EPO

Point of divergence
Identical facts 
(in case of 
divergence)

Notes

EP3504991 UPC-EPO Maintained Revoked Added subject matter No UPC only assessed patentability

EP3456214 EPO-UPC Revoked (CoA) Amended Inventive step No 
Different starting point in UPC 
proceedings

EP3504989 UPC-EPO Amended Revoked Added subject matter Yes /

EP4074373 UPC-EPO Amended Maintained Added subject matter Yes /

EP3626092 UPC-EPO Maintained Amended Added subject matter No 
UPC only assessed 
patentability; EPO appeal 
pending

EP3613453 UPC-EPO Amended Revoked Novelty No
Novelty attack late filed in UPC 
proceedings

EP3756767 UPC-EPO Amended Revoked Added subject matter Yes
UPC appeal pending; EPO 
appeal possible

EP3414708 UPC-EPO Amended Revoked Added subject matter Yes EPO appeal pending
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• UPC Central Division Paris (28 Feb 2025): maintained in amended form — EPO Board of Appeal (31 Mar 2025): 
revoked in its entirety. 

• EPO and UPC agreed: the granted claim contains added subject-matter — an intermediate generalisation.

• Proposed amendment was the same: 
  "a size of the channel air inlet (50) is defined by a configuration of the notch."

• EPO and UPC disagreed on whether that amendment cures the defect:
• UPC CD Paris: The notch is what defines/exposes the inlet → restores the missing link (reasons 9.12, 9.14). 

Description [00170] supports the notch defining the inlet size → direct & unambiguous disclosure (reasons 9.13)
• EPO Board of Appeal: „Defined by“ means the notch must determine the inlet‘s essential size (reasons 3.2.2). 

However, description disclosed size „may be varied by“ the notch — which does not exclude that other parts also 
„define“ it. Amendment not directly and unambiguously disclosed (reasons 3.2.3)

Air inlet 50

Cartridge 
receptacle 21

Mouthpiece 31

Device 
body 20

Device for generating 
an inhalable aerosol 10

Cartridge 30a
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Facts: same prior art (Berman, US 2015/205947) — EPO maintained the patent (2023); UPC LD Paris revoked it (2024)

The claim required an analyte monitoring system using two distinct communication protocols:

The divergence is explained by a different reading of Berman, not by a difference in methodology:

• EPO: ”although paragraph [0064] refers to a list of communication protocols including Bluetooth, BLE, NFC and RFID, those 

protocols are presented as mere alternative protocols” — the dual-protocol concept is not disclosed → broad distinguishing feature 

→ broad problem → not obvious

• UPC: The same paragraphs disclose that "both schemes [are] combined into a single system" and that D1 discloses "the use of two 

protocols for data transmission" (UPC Sections 16.2, 16.5) → dual-protocol concept already in D1 → sole distinguishing feature: 

selection of NFC/RFID for the data response → problem reduced to "choosing a protocol"→ obvious

• On methodology: The Paris Local Division had not even fully adopted the CoA's holistic framework (which was confirmed by CoA 

later).



Divergence on Inventive Step (2): Sanofi vs. Stada et al. (EP 2 493 466)
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Facts: EPO Board of Appeal (T 0136/24, June 2025): patent maintained. Petition for review pending before the Enlarged Board of 

Appeal. UPC LD Munich (Dec. 2025): Patent fully revoked

The Patent: Use of cabazitaxel (a chemotherapy drug) to treat advanced prostate cancer after prior treatment with docetaxel (another 

chemotherapy drug).

What was the same:

Both courts assessed inventive step starting from the same prior art — the announced Phase III clinical trial (TROPIC), with no 

results yet published

Both courts adopted the same legal principle: a trial nearing completion is not, per se, a positive or negative indicator of 

success (UPC p. 41, expressly citing EPO BoA para. 7.15.5)

What was different:

BoA found patent proprietor's argument plausible that even a hope sufficed for trial approval, while the BoA's own conclusion (para. 

7.16) was that no reasonable expectation of success existed (BoA paras. 7.15.4–7.15.5, 7.33)

The UPC, applying the same per se principle, concluded that the cumulative observable facts — 3 years ongoing, no interruption, 

no negative events published, trial about to end — meant the sponsor did not consider it disappointing → reasonable expectation of 

success (UPC pp. 41–42)
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