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Overview

1 Are there any restrictions on the establishment of a business entity by
a foreign licensor or a joint venture involving a foreign licensor and are
there any restrictions against a foreign licensor entering into a licence
agreement without establishing a subsidiary or branch office? Whether
or not any such restrictions exist, is there any filing or regulatory
review process required before a foreign licensor can establish a
business entity or joint venture in your jurisdiction?

Such restrictions do not apply in Germany. Any foreign entity can
enter into a licence agreement or establish joint ventures with German
partners. Filing or regulatory review processes are not required.

Kinds of licences

2 |dentify the different forms of licence arrangements that exist in your
jurisdiction.

As to the subject of a licence, under German jurisdiction technol-
ogy transfer licences do exist, including patent and know-how
licences, utility model licences, copyright licences, including soft-
ware licences, design patent, trademark and service mark licences.
As the principle of contractual freedom applies, any right may be
licensed that entitles the owner to exclude somebody from using,
offering or publishing something. Therefore, celebrity and charac-
ter licensing also exists under the German jurisdiction, as well as
licensing of imitation of goods that are not protected by specific
intellectual property rights (IPR) but represent an act of unfair imi-
tation (passing-off).

Law affecting international licensing

3 Does legislation directly govern the creation, or regulate the terms,
of an international licensing relationship? Describe any such
requirements.

Legislation normally does not directly govern the creation of an
international (and national) licensing relationship or regulate its
terms. As a rule, the creation and the terms of an international
licensing relationship are governed by the parties’ consent. How-
ever, in (very) exceptional cases of public interest a party may be
obliged and compelled to grant a licence. Further, where a party has
achieved a dominant market position due to a (standard-essential)
patent, antitrust laws require the granting of a compulsory licence
to the IPR under fair, reasonable and non-discriminatory (FRAND)
terms. In addition, the laws on standard terms and conditions may,
in particular cases, impose certain requirements on the terms of a
licence agreement.
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4 Are there any pre-contractual disclosure requirements imposed on
a licensor in favour of its licensees, or any requirements to register
a grant of international licensing rights with authorities in your
jurisdiction? If so, do these requirements still apply if your jurisdiction
forms part of a multijurisdictional territory in respect of which rights
are being granted?

No, our jurisdiction does not require any disclosure or registration
of a licence agreement with authorities.

5 Are there any statutorily or courtimposed implicit obligations in your
jurisdiction that may affect an international licensing relationship,
such as good faith or fair dealing obligations or the obligation to act
reasonably in the exercise of rights?

If the provisions of the licence agreement are standard terms used by
one of the parties in other agreements and that have not been individu-
ally negotiated between the parties, the agreement has to comply with
the German statutory laws on standard terms and conditions. These
rules demand that the agreement respects fundamental principles of
good faith and fair dealing. As far as a provision of the agreement
does not respect such principle, it is replaced by statutory rules.

If the provisions of the licence agreement are not to be considered
as standard terms, good faith and fair dealing principles only apply
as far as the agreement allows different interpretations. Neverthe-
less, the agreement may be affected by competition law issues (see
questions 31 and 32).

6 Does the law in your jurisdiction distinguish between licences and
franchises? If so, under what circumstances, if any, could franchise
law or principles apply to a licence relationship?

German case law distinguishes between franchise and licence agree-
ments. However, franchise law is not regulated by special statutes in
Germany. Even a binding or generally court-determined legal defini-
tion of what has to be considered as a “franchise’ does not exist.
Franchise agreements contain licences of IPR relating in particu-
lar to trademarks or signs and know-how for the use and distribution
of goods or services. In addition to the licence of IPR, the franchisor
usually provides commercial or technical assistance to the franchisee
during the term of the agreement. Further, franchise agreements usu-
ally contain a combination of different vertical restraints concerning
the products being distributed, in particular selective distribution or
non-compete clauses or exclusive distribution, etc. If the agreement
contains such components, franchise law and principles may apply.

Intellectual property issues

7 Is your jurisdiction party to the Paris Convention for the Protection
of Industrial Property? The Patent Cooperation Treaty (PCT)? The
Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPs)?

Germany is party to all these agreements.
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8 Can the licensee be contractually prohibited from contesting
the validity of a foreign licensor’s intellectual property rights or
registrations in your jurisdiction?

A clause providing for the obligation of the licensee not to challenge
the licensed right risks being considered as void for reasons of anti-
trust law, in particular if the licence concerns a patent. However, a
licensor may reserve the right to terminate the licence agreement if a
licensee challenges the right.

9 What is the effect of the invalidity or expiry of registration of an
intellectual property right on a related licence agreement in your
jurisdiction? If the licence remains in effect, can royalties continue to
be levied?

The agreement usually expires upon a final decision on the invalidity
or expiry of the IPR without further notice. However, if the licence
agreement grants further rights in addition to the use of the particular
IPR that has expired or was declared invalid, the licence agreement
might continue to be effective. If the licence concerns several IPR, the
agreement usually ends with the expiration of the granted IPR that is
last to expire, unless the parties have agreed otherwise.

Future royalty payments will then be reduced accordingly.

If an IPR has been declared invalid, the licensor, according to
German case law, is not obliged to pay back royalties that have been
paid until the right has been found to be invalid. However, in view
of the harmonisation of antitrust law within the European Union, it
is not certain if this case law will be upheld in the future.

If the IPR related to the licence agreement become invalid or
expire in their entirety, royalties cannot be levied for the future as
this would cause a restriction to the licensee that does not have to be
respected by third parties who are now free to use the IPR at issue,
without paying any royalties.

10 Is an original registration or evidence of use in the jurisdiction of
origin, or any other requirements unique to foreigners, necessary prior
to the registration of intellectual property in your jurisdiction?

No. Any foreign entity or individual can have its intellectual prop-
erty registered in Germany, regardless of a registration in its jurisdic-
tion of origin or evidence of use. Particular requirements that apply
uniquely to foreigners do not exist.

11 Can an unregistered trademark be licensed in your jurisdiction?

Yes.

12 Are there particular requirements in your jurisdiction: for the validity
of an intellectual property licence; to render an intellectual property
licence opposable to a third party; or to take a security interest in
intellectual property?

As a rule, there are no particular requirements for the validity of a
licence, the assertion of IPR or to take a security interest in intel-
lectual property. The only requirement is the corresponding consent
between the owner of the IPR and the licensee.

Very few exceptions apply to this rule. These include licence
agreements that have been concluded before 1999, which may need
to be in writing if they contain certain restrictions in the sense of
antitrust law, and a licence concerning a Community trademark
regularly needs to be registered to be effective and opposable to
third parties.

Nevertheless, to facilitate evidence, it is always advisable to con-
clude a licence agreement in writing.
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13 Can a foreign owner or licensor of intellectual property institute
proceedings against a third party for infringement in your jurisdiction
without joining the licensee from your jurisdiction as a party to the
proceedings? Can an intellectual property licensee in your jurisdiction
institute proceedings against an infringer of the licensed intellectual
property without the consent of the owner or licensor? Can the
licensee be contractually prohibited from doing so?

As a rule, a foreign owner of intellectual property can institute pro-
ceedings for infringements in Germany without joining the licensee.
This rule applies both to trademarks and to patents, unless the licen-
sor has granted an exclusive licence and the infringement does not
affect his or her interests.

The right of the licensee to institute legal proceedings without
the consent of the owner or licensor depends on the respective IPR
granted. The licensee of an exclusive licence in a patent or utility
model or copyright is entitled to do so unless it has been otherwise
agreed upon in the licence agreement. However, the licensee of an
exclusive licence in a trademark or design patent needs the rights
owner’s consent.

Licensees of non-exclusive licences need the consent of the rights
owner to institute legal proceedings.

Licensees can be contractually prohibited from instituting
infringement proceedings.

14 Can a trademark or service mark licensee in your jurisdiction sub-
license use of the mark to a third party? If so, does the right to sub-
license exist statutorily or must it be granted contractually? If it exists
statutorily, can the licensee validly waive its right to sub-license?

The licensee of an exclusive trademark or service mark licence is
entitled to sub-license use of the mark to a third party, unless this has
been expressly excluded in the licence agreement.

The licensee of a non-exclusive licence is not entitled to sub-
license unless this has been expressly agreed upon in the agree-
ment.

15 Is your jurisdiction a ‘first to file’ or “first to invent’ jurisdiction? Can
a foreign licensor license the use of an invention subject to a patent
application but in respect of which the patent has not been issued in
your jurisdiction?

The right to the patent arises with the act of creation of the inven-
tion. The inventor can claim transfer of the patent if a third party
files his or her invention as a patent. To this extent, a ‘first to invent’
system applies. If the invention has been made by several inventors
independently, the right to the patent belongs to the inventor who
has filed the patent first. It is therefore also a “first to file’ system, in
this regard. Patent applications can be licensed.

16 Can the following be protected by patents in your jurisdiction:
software; business processes or methods; living organisms?

Software, business processes or methods ‘as such’ cannot be pro-
tected by patents. However, the implementation of a computer
program and business processes or methods may be protected by
patents. Further, software ‘as such’ can be protected by copyright
law. Living organisms, in general, can be protected by patents. How-
ever, animal and plant varieties cannot be the subject of a patent,
ie, animals or plants as such are excluded from patent protection.
The European Court of Justice has further decided in the Briistle
case (C-34/10) that (embryonic) stem cells can - in principle — not
be patented.
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17 Is there specific legislation in your jurisdiction that governs trade
secrets or know-how? If so, is there a legal definition of trade secrets
or know-how? In either case, how are trade secrets and know-how
treated by the courts?

Yes. Trade secrets and know-how are protected against disclosure by
unfair competition law. In case law, trade secrets and know-how are
defined as any fact that is related to a business and not known to the
public, but only to a limited group of people, and that the owner of
the business seeks to keep secret for reasonable economic interests.

18 Does the law allow a licensor to restrict disclosure or use of trade
secrets and know-how by the licensee or third parties in your
jurisdiction, both during and after the term of the licence agreement?
Is there any distinction to be made with respect to improvements to
which the licensee may have contributed?

A licensor can restrict disclosure or use of trade secrets and know-
how by the licensee both during the term and after the expiration
of the term or termination of a licence agreement, unless the trade
secrets or know-how have become part of the public domain. Where
a restriction of disclosure or use of trade secrets and know-how is
deemed a restriction of competition, such use must not be prohibited
for more than two years after the expiration or termination of the
agreement.

As regards improvements made by the licensee, the licensor is not
allowed to restrict disclosure to third parties. Such restrictions would
be considered as exclusive grant-back licences, which are prohibited
under European and German antitrust laws.

19 What constitutes copyright in your jurisdiction and how can it be
protected?

Copyright constitutes all literary works, science and art, including
but not limited to speeches and computer programs, musical works,
dramatic works, including choreographic works, works of fine art,
including works of architecture and of applied arts, drafts and plans
for such works, photographic works, film works, representations
of a scientific or technical nature, such as drawings, plans, maps,
sketches.

It can be protected without any further condition than the mere
act of creation. In particular, registration is not required.

20 Is it advisable in your jurisdiction to require the contractual
assignment of copyright by the licensee to the licensor for any artwork,
software improvements and other works that the licensee may have
contributed to?

If the licensee contributes to any work, it may obtain copyrights
in these works and the licensor needs to ask for grant-back
licences. Therefore, it is in general advisable for the licensor to
require the assignment of those copyrights in the licence agreement
beforehand.

Software licensing

21 Does the law in your jurisdiction recognise the validity of ‘perpetual’
software licences? If not, or if it is not advisable for other reasons,
are there other means of addressing concerns relating to ‘perpetual’
licences?

Yes, perpetual software licences are valid. The provisions of purchase
contracts apply. As these provisions contain strict requirements as
to the absence of defects and remedy of defects by the licensor, it is
advisable to define in the agreement what is to be considered as a
defect and what efforts have to be taken by the licensor to remedy
these defects.
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22 Are there any legal requirements to be complied with prior to granting
software licences? In particular, are there import or export restrictions
on software?

There are no particular requirements. Import or export restrictions
only apply in very particular situations (embargoes or licences related
to military use).

23 Who owns improvements and modifications to the licensed software?
May a software licensee obtain bug fixes, upgrades and new releases
from the licensor in the absence of a contractual provision to that
effect?

In general, the contracting party that makes the improvements owns
them (see question 20), unless otherwise agreed upon.

A software licensee may obtain bug fixes, upgrades and new
releases from the licensor even in the absence of contractual provi-
sions depending on the nature of the licence. This may in particular
be the case for software licences providing for periodical renewals
and royalty payments.

24 May a software licensor include a process or routine to disable
automatically or cause unauthorised access to disable, erase or
otherwise adversely affect the licensed software?

In general, a licensor is entitled to include such process or routine
for its software. However, as far as the licensee would then be also
unable to use the software in an authorised way, such process would
have an effect on the fees payable by the licensee. Further, the proc-
ess or routine must not need to result in the loss of licensee’s data or
affect other software or hardware.

25 Have courts in your jurisdiction recognised that software is not
inherently error-free in determining the liability of licensors in
connection with the performance of the licensed software?

There is no case law that explicitly recognises that software is not,
in general, inherently error-free. Nevertheless, German law does not
require that all software must be free from any errors. Under German
law, software needs to have the functions and features the parties
have agreed upon. If the parties have not agreed upon certain func-
tions and features expressly, the software needs to be appropriate to
be used as required by the agreement or by the usual use of software
of such kind. German courts recognise that software may have minor
defects in determining the liability of licensor in connection with the
performance of the licensed software.

26 Have courts in your jurisdiction restricted in any manner the
enforceability or applicability of the terms and conditions of public
licences for open source software (ie, GNU and other public licence
agreements)? Have there been any legal developments of note in your
jurisdiction concerning the use of open source software?

According to a number of decisions by different regional courts,
the terms and conditions of the respective open source licences are
enforceable and applicable. Further legal developments concerning
open source software have not been noted.

Royalties and other payments, currency conversion and taxes

27 Is there any legislation that governs the nature, amount or manner or
frequency of payments of royalties or other fees or costs (including
interest on late payments) in an international licensing relationship,
or require regulatory approval of the royalty rate or other fees or costs
(including interest on late payments) payable by a licensee in your
jurisdiction?

The nature, amount or manner or frequency of payments of roy-
alties, fees or costs are governed by the parties’ consent. The law
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only governs such payments as far as the licence agreement does
not contain a provision for the terms of payments. There are, how-
ever, exceptions to this principle. One concerns copyright licences,
allowing the author to claim an appropriate royalty, and another
exception concerns employee inventions, providing for an appropri-
ate remuneration for the employee who has made an invention that
the employer wants to make use of.

28 Are there any restrictions on transfer and remittance of currency in
your jurisdiction? Are there are any associated regulatory reporting
requirements?

No particular requirements apply.

29 |n what circumstances may a foreign licensor be taxed on its income
in your jurisdiction?

A foreign licensor may be taxed on its income subject to further
requirements if it runs a branch office in Germany or if the licensee
is located in Germany. If the foreign licensor is not located in Ger-
many, only the income generated in Germany may be taxed. Double
taxation is avoided by treaties with approximately 90 states. German
licensees may be obliged to withhold tax on royalties or fees for the
use of IPR to be made to a foreign licensor.

30 Can a judgment be rendered by courts in a foreign currency in your
jurisdiction? If not, would a contractual indemnity for any shortfall to a
foreign licensor due to currency exchange fluctuations be enforceable?

A German court can render a judgment in a foreign currency (other
than euros). However, the debtor is free to pay this debt in euros,
unless expressly agreed upon otherwise. If no respective contractual
provisions exist, the exchange rate of the day when the payment is
made applies.

Competition law issues

31 Are practices that potentially restrict trade prohibited or otherwise
regulated in your jurisdiction?

Yes. Practices that potentially restrict trade are in general prohibited

in our jurisdiction, being allowed subject to further requirements

only. Such practices that are prohibited or restricted include exclusive

dealings, for example:

e that the licensee shall not cooperate with the licensor’s
competitors;

* resale price maintenance;

e tied selling and purchasing;

o territorial sales restrictions, market sector and customer
restrictions;

e discrimination among licensees;

¢ refusal to deal or supply; output and quantity restrictions;

e exclusive grant-back clauses; and

® assignment of improvements.

32 Are there any legal restrictions in respect of the following provisions in
licence agreements: duration, exclusivity, internet sales prohibitions,
grant-back provisions and non-competition restrictions?

Yes. There are legal restrictions in respect of provisions on duration
(if combined with issues relevant under competition law), exclusiv-
ity, in particular restrictions on the customers that a licensee may
solicit or serve, or on the distribution lines, in particular internet
sales prohibitions, exclusive grant-back provisions assigning to the
licensor ownership of improvements made by the licensee, and non-
competition restrictions both during the term and after termination
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or expiration of the term of a licence agreement. If and to what extent
such clauses are prohibited or valid often depends on the specific
content of the provision and on the circumstances of the agreement,
and needs to be assessed individually.

Indemnification, disclaimers of liability, damages and limitation
of damages

33 Are indemnification provisions commonly used in your jurisdiction
and, if so, are they generally enforceable? |s insurance coverage
for the protection of a foreign licensor available in support of an
indemnification provision?

Yes, indemnification provisions are commonly used and, in general,
enforceable. However, if the indemnification provision is provided
in standard terms and conditions (see question 5) and provides for
an indemnification for risks that are outside the sphere of control
of the party obliged to indemnify, such indemnification provision
would be void.

Insurance coverage for the protection of a foreign licensor is
available in support of an indemnification provision.

34 Can the parties contractually agree to waive or limit certain types of
damages? Are disclaimers of liability generally enforceable? What are
the exceptions, if any?

Parties are in general free to contractually agree to waive or limit
certain types of damages. Disclaimers of liability are, in general,
enforceable. However, waivers or limitations representing a stand-
ard provision that exclude damages that are typically connected
with the failure of one of the parties to respect its contractual
duties are void. The possibilities to waive or limit certain types
of damages by standard terms and provisions (see question 5) are
limited.

Termination

35 Does the law impose conditions on, or otherwise limit, the right to
terminate or not to renew an international licensing relationship; or
require the payment of an indemnity or other form of compensation
upon termination or non-renewal? More specifically, have courts in
your jurisdiction extended to licensing relationships the application
of commercial agency laws that contain such rights or remedies or
provide such indemnities?

The parties are in principle free to terminate the licensing relation-
ship as agreed upon in the contract. In particular, the agreement of
the parties determines the reasons and causes for valid termination,
notice period and form. The parties are also free not to renew the
agreement. Only in exceptional cases does the law limit these rights,
such as antitrust law under certain conditions if the termination or
non-renewal appears to be discriminatory. Insolvency law prohibits
the termination of the agreement by the licensor once an applica-
tion has been submitted before the local authority to institute an
insolvency proceeding on the licensee. Further, only in exceptional
cases, the law may provide for an indemnity if the other party has
elected to terminate the agreement in accordance with its provisions
or decided not to renew it. A relevant case where such indemnity
may be imposed by law represents a licensing relationship integrat-
ing the licensee in the distribution system of the licensor. In these
cases where the licensor benefits from the licensee’s activities dur-
ing the term of the agreement and after its termination, because the
licensee has acquired clients who then become clients of the licensor,
commercial agency laws apply and an indemnity to be paid by the
licensor may be due.
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Update and trends

The European Court of Justice (ECJ) has recently decided in the Karen
Murphy et al case (joint cases C-403/08 and C-429/08) that a system
of licences for the broadcasting of football matches that grants
broadcasters territorial exclusivity on a member state basis and that
also prohibits television viewers from watching the broadcasts with a
decoder card in other member states is contrary to the EU freedom of
services and competition rules.

Even if the judgment does not per se prevent rights holders from
granting exclusive licences, it clearly limits rights holders to invoke
such contractual clauses containing restrictions of the territory against
third parties, and thus limits rights holders to prevent the importation
of the decoder equipment that is needed to decrypt and view the
satellite transmissions from another member state.

Beyond the importance of the case for the broadcasting industry,
the case may also raise important questions for the whole licensing
industry. In particular, the question could be raised of whether licences
to other IPR (patents, trademarks and others) providing an exclusive
territory cannot prevent retailers’” marketing of ‘imported’ goods. We
consider that the principle of territoriality of an IPR as a fundamental
rule of (international) intellectual property laws has to be upheld
and the ECJ has, on different occasions, confirmed that limitations

arising from the exclusive effects of an IPR cannot be considered

as a restriction of competition. This is, in principle, not affected by
the ECJ’'s Karen Murphy judgment. This does not, however, mean
that an IPR can prevent the importing or exporting of goods to other
member states, as the principle of territoriality is overcome where the
principle of exhaustion applies. Exhaustion, however, requires goods,
not services (such as broadcasting), being marketed. Therefore,

the principle of exhaustion did not apply in this case. However, the
ECJ held that a licensing system that is intended to prevent any
exhaustion effects, and therefore prevents the freedom of services
and competition in the EU, does not comply with EU rules.

Even if many questions arising in relation to the Karen Murphy
judgment are still to be discussed and answered, in our view two
main results can be found from a licensing perspective: (i) the ECJ’s
ruling does not per se affect the effectiveness of licences providing
an exclusive territory, but the parties to a licensing agreement have
to be aware of the fact that (ii) any kind of market foreclosure and
restraining of retailers’ marketing of goods or services that have been
put on the market with the IPR owner’s consent do not comply with EU
freedom of goods and services or competition rules, or both.

36 What is the impact of the termination or expiration of a licence
agreement on any sub-licence granted by the licensee, in the absence
of any contractual provision addressing this issue?

This depends on the IPR granted. The German Federal Court of Jus-
tice has recently decided that the sub-licence granted by the licensee
for a copyright remains in full force, even if the licence agreement
between licensor and licensee is terminated or expires. With regard
to trademark or patent licence agreements, the situation is different.
As a rule, the sub-licence ends with the end of the licence agreement.
However, it is likely that courts might change their position in the
future with reference to the ruling regarding copyrights.

Bankruptcy

37 What is the impact of the bankruptcy of the licensee on the legal
relationship with its licensor; and any sub-licence that licensee may
have granted? Can the licensor structure its international licence
agreement to terminate it prior to the bankruptcy and remove the
licensee’s rights?

If the licensee becomes insolvent, the licence agreement as well as
any sub-licences remain in full force and the licence forms part of
the estate, which is governed by an insolvency administrator. The
administrator has the right to choose whether the licence agreement
shall be performed further. If so, the licensor might have difficulties
in getting the full royalty payments as provided for by the licence
agreement. The licensor is unable to terminate the licence agreement
once the institution of an insolvency proceeding has been applied for.
The licensor can terminate it only before the application has been
filed. Clauses providing for termination upon commencement of an
insolvency proceeding are likely to be considered void. However, the
licensor can structure its international licence agreement to termi-
nate it prior to the commencement of an insolvency proceeding and
remove the licensee’s rights. Clauses that provide for termination of
the relationship when payment of royalties is delayed are one pos-
sibility and are valid.

Governing law and dispute resolution

38 Are there any restrictions on an international licensing arrangement
being governed by the laws of another jurisdiction chosen by the
parties?

If the international licensing arrangement has a close relationship
to Germany, in particular if licensor or licensee is domiciled in
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Germany, mandatory rules of German law protecting public inter-
ests would be applied by German courts even if the parties have
chosen foreign laws to govern the agreement. Therefore, German
and European antitrust rules might render invalid provisions of the
licence agreement that are not in line with German or European
antitrust law (see questions 31 and 32). Provisions of the agreement
representing standard terms may be subject to German law (see
questions 5, 33 and 34) as well as remuneration provisions con-
cerning a copyright licence that an author has granted (see question
27). Licence relationships between employer and employee with
respect to an employee invention may also be subject to German law
(see question 27).

39 Can the parties contractually agree to arbitration of their disputes
instead of resorting to the courts of your jurisdiction? If so, must the
arbitration proceedings be conducted in your jurisdiction or can they
be held in another?

Yes, the parties can choose arbitration instead of resorting to the
courts. The procedural law such arbitration is ruled by can also be
chosen by the parties so that the arbitration proceedings can be held
in another jurisdiction.

40 Would a court judgment or arbitral award from another jurisdiction be
enforceable in your jurisdiction? Is your jurisdiction party to the United
Nations Convention on the Recognition and Enforcement of Foreign
Arbitral Awards?

Both court judgments and arbitral awards are enforceable in Ger-
many. They need to be officially recognised by a German court. Rec-
ognition will be refused if:

e such recognition conflicts with German public policy; decisions
ordering punitive damages have been considered to be inconsist-
ent with German public policy;

¢ the judgment represents a judgment by default;

e it conflicts with a German judgment between the same parties;

e it conflicts with a foreign judgment in the same cause of action
between the same parties, provided that this judgment may be
recognised in Germany; or

e thejurisdiction under which the judgment has been issued would
not have recognised the judgment if it had been issued by a Ger-
man court.
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The recognition and enforcement of judgments issued by courts of
member states of the European Union is ruled by Council Regulation
No. 44 /2001.

Germany is party to the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards and
further treaties.

41 s injunctive relief available in your jurisdiction? May it be waived
contractually? May the parties waive their entitlement to claim specific
categories of damages in an arbitration clause?

Injunctive relief is available in Germany. The right to seek injunctive
relief can be waived contractually. Such a waiver is typical for non-
exclusive licence agreements.

When agreeing to arbitration, parties may specify the extent of
the arbitration clause and stipulate that particular categories of dam-
ages shall not be subject to arbitration. Such claims may then be
pursued before the courts.
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